STANDARD LEASE

THIS INDENTURE OF LEASE made this _______th day of November 2010 by and between Haiku Marketplace, LLC hereinafter called the “Landlord” and, _________________________, a Hawaii ______________ hereinafter called the “Tenant”

W I T N E S S E T H:

Landlord, in consideration of the rents hereinafter set forth, does hereby lease unto Tenant, and Tenant does hereby lease from Landlord, those certain premises hereinafter described ("Premises"), situated within the building located at, Haiku Marketplace, 810 Haiku Road, Haiku, Maui, Hawaii 96708 ("Building"), together with the non-exclusive right of access to said Premises over and across the common areas within said Building, upon the terms and conditions hereinafter set forth:

1.
SPECIFIC PROVISIONS:

The following subparagraphs constitute certain specific provisions of this lease which are or may be referred to elsewhere herein:


a.
Building and floor (s) on which                                    Haiku Marketplace



Premises are located:



1st Floor  &  2nd floor

b.
Rentable Area:  




1st floor:   6,000 Sq. Ft.








2nd floor:  1,500 Sq. Ft.









Total

  7,500 Sq. Ft.


c.
Tenant’s present proportionate share



of building area subject to modification



in accordance with the applicable



provisions of Paragraph 4.c.:

            10.0 %
d.
Tenant’s Premises are designated as Unit 265 as shown on the site plan(s) attached hereto as Exhibit A and made a part hereof.

e. The term of this lease shall be Three (3) years, commencing on 1st day of  December 2010 and ending on the 30th day of September 2019 unless sooner terminated as herein provided.


f.
(i) Monthly Base Rent: The monthly base rent shall be as follows:


Period
Rent per Month



12/1/10 thru  11/30/11

$2,360.00

12/1/11 thru  11/30/12

$2,478.00

12/1/12 thru  11/30/13

$2,601.90
This rent is calculated on an absolute net basis so as to yield to Landlord this amount without deduction for any operating expenses of the building.

(ii)
Beginning December 1, 2010 additional rent in the amount of $2,640.00 ($.44 per sq. ft.) per month plus General Excise Tax representing Tenant’s share of estimated operating expenses for the calendar year 2011. CAM to be charged on 6,000 sq ft.
(iii)
Hawaii State General Excise Tax (as provided for and subject to adjustment under Paragraph 3.c. of this lease), currently 4.166%


g.
Amount of Security Deposit:
$30,000.00

h.
Uses to be made of Premises: Dance, yoga, other movement arts classes, teacher trainings, weekend workshops, performance events and activities, retail of clothing and related accessories, administrative offices, and for no other use without the express written consent of the Landlord.
i.
Tenant’s address for notice (if other than Premises):

j.
Landlord’s address for notice shall be as follows:

C/O Prudential Commercial Services Iwado Realty

296-A Alamaha Street

Kahului, Hawai’i 96732

k.
Exhibits: The following drawings, specifications and other items are attached hereto as Exhibits and made a part of this lease:




Exhibit A:
Floor Plan and/or Site Plan outlining the Premises.




Exhibit B:  
Rules And Regulations

l. Special Provisions: See page 2a attached hereto and made a part of this lease. 


 2.
QUIET ENJOYMENT:

Landlord hereby covenants with Tenant that upon payment by Tenant of the rents as aforesaid and upon observance and performance of the covenants and conditions by Tenant hereinafter contained, Tenant shall peaceably hold and enjoy said Premises for the term hereby demised without hindrance or interruption by Landlord or any other person or persons lawfully or equitably claiming by, through or under Landlord, except as expressly provided in this Lease.

3.
RENT:

a.
Tenant hereby covenants and agrees to pay rent to the Landlord or Landlord’s designated agent at the office of the Landlord, office of Landlord’s agent or at such other place or places as designated by the Landlord, without any prior demand or notice in advance, on the first day of each month during the term of this lease, without any offset or deduction whatsoever.  Should the rental period commence on a day of the month other than the first day of such month, then the rental for the first fractional month shall be computed on a daily basis for the period from the date of commencement to the end of such calendar month, such daily basis to be calculated by dividing the monthly rental herein by 30 and this amount being multiplied by the number of days remaining in said fractional month.  Payment due for the first fractional month, if any, shall be made at the signing of the lease.  In the event a fractional month shall occur upon the termination of this lease, then the rental for such period shall be computed using the foregoing method.

b.
In the event the rents hereunder shall not be received on or before the fifth (5th) day of the month, interest and administrative charges shall be automatically charged in addition to the monthly rental, as hereinafter provided in Paragraph 6, below.  These fees are administrative charges to cover Landlord’s additional collection charges.  In the event that a check, which has been remitted for the payment of rent hereunder or any other amount due under the terms of this lease shall not be honored upon its presentment for payment, then a 5% charge shall be similarly imposed.

c.
Tenant shall pay to Landlord as additional rent, together with each payment of rent or any other payment required hereunder which is subject to the State of Hawaii general excise tax on gross income, as the same may be amended, and all other similar taxes imposed on Landlord on said rent or other payments in the nature of a gross receipts tax, sales tax, privilege tax or the like (excluding Federal or State net income taxes), whether imposed by the United States of America, the State of Hawaii, or any other duly authorized taxing body, an amount which, when added to such rent or other payment, shall yield to the Landlord, after deduction of all such taxes payable by Landlord with respect to all such payments, a net amount equal to that which Landlord would have realized from such payments had no such taxes been imposed.

d.
Tenant shall pay as additional rent those payments required by the provisions of Paragraphs 4, 5, 6, 7, 8 and 9 below.

4.
MONTHLY BUILDING OPERATING EXPENSE:

a.
Recognizing that this lease is an absolute net lease and that the Landlord has established the basic monthly rent with the intention that the net rent to the Landlord shall not be reduced by any building operating cost whatsoever, the Tenant agrees to pay as additional rent Tenant’s fair building operating expenses as hereinafter defined.

b.
As used herein, building operating expenses of the Building shall include all direct costs of operation and maintenance of the Building and surrounding open areas, as determined by standard accounting practices and shall include the following costs by way of illustration but not limitation:  Real property taxes and assessments and/or any other tax or levy hereafter imposed by any governmental entity, payment for which Landlord is liable, water and sewer charges, building administration and management fees, interior and exterior painting, maintenance, advertising and Merchants Association fees, refuse removal, termite treatment, signage, building and roof repairs, replacement or depreciation of equipment, unreimbursed legal fees, auditing and accounting fees, labor and other costs incurred in controlling parking, all ground lease rent, insurance premiums, license, permit and inspection fees, heat, light, power, janitorial services, labor, air conditioning, supplies, materials, equipment and tools.  The term "building operating expenses" shall include the cost of capital improvements made after the completion of construction of the Building which are undertaken to effect savings or anticipated savings in building operating expenses or to comply with the rules, regulations, ordinances or statutes of any governmental entity, amortized over a reasonable period together with interest at the rate of 12% per annum on the unamortized portion of such cost.  There shall be deducted from building operating expenses all amounts paid by any tenant, including Tenant, during the period for which building operating expenses are being determined, to Landlord on account of the cost of repairs or extra services for which such tenant is directly responsible that have been included in building operating expenses.  The determination of such costs and their allocation shall be in accordance with generally accepted accounting principles applied on a consistent basis.

c.
The Tenant’s "fair share" of the general building operating expenses of the Building shall be calculated on a "rentable area serviced" basis, which means that Tenant’s share of building expenses shall be:  the proportionate part of those direct costs applicable to the entire Building (such as taxes) as the area set forth in Paragraph 1.b. bears to the total rentable area of the Building.  Such proportion is shown in Paragraph 1.c., determined as of the date of this lease, as a percent.  However, Landlord and Tenant hereby recognize that Landlord may, from time to time, reconstruct and/or reconfigure portions of the Building (without, of course, any obligation of Landlord to so act being inferred from this provision).  If undertaken by Landlord, such programs may increase or decrease the square footage of the total rentable area of the Building.  Aside from temporary conditions (i.e., hereby defined as periods of not longer than four months duration -- to allow for construction) any material change in the total rentable area of the Building shall be taken into account and the Tenant’s proportionate share of Building area shall be recomputed and determined, and as so redetermined, fixed for all purposes of this lease at the higher or lower percentage resulting, as the case may be, from comparing the area of Tenant’s Premises to the total rentable area of the Building, such percentage then being fixed as so redetermined, subject to further revision if there should again be a material change in the total rentable area of the Building.  In applying the provisions of the foregoing, Landlord stipulates that the time for recomputation of Tenant’s fair share shall be the date as of which a reconstructed area in the Building is first occupied, in whole or in part, by a tenant, except that if space should be modified and abandoned as tenant area by Landlord, the effective date thereof shall be deemed the date on which such area of the Building is placed in substantially finished condition in accordance with Landlord’s construction plan for any such space.  The Tenant’s "fair share" of those direct costs for such services as may be rendered to Tenant but not rendered to all tenants (such as janitorial service) shall be in the same proportion as the area set forth in Paragraph 1.b. bears to the total rentable area to which such services are rendered.  In both cases, the proportionate amount shall be divided by 12 to give the Tenant’s monthly fair share.  Tenant acknowledges that the measurements and calculations in Paragraph 1 above are correct as of the commencement of this lease.

d.
Commencing with the calendar year in which the term hereof commences and during each succeeding calendar year (or portion thereof) of the lease term, Landlord shall bill Tenant and Tenant shall pay upon billing the Tenant’s monthly fair share of the estimated building operating expenses of the Building for the then current calendar year.  When the actual expenses are known, appropriate adjustment shall be made to the prior estimate and Tenant upon billing by Landlord shall pay for the portion of Tenant’s fair share of the actual costs not paid by Tenant on the estimated billings.  If the actual amount is less than that estimated, then Landlord shall credit any overpayment by crediting the same to future payments; or, at Landlord’s option, by return of the amount of such overpayment in cash.  In the event of termination of this lease during any period in which Tenant is paying on estimated billings, then when the actual costs, prorated to the date of termination of the lease are determined, Tenant shall be liable for any underpayment and shall pay the same upon billing therefore, and if not in default at the time of termination, Tenant shall be entitled to a refund for any overpayment.

e.
Upon request, the Landlord will furnish the Tenant with a detailed breakdown of the building operating expenses as may reasonably be required to satisfy Tenant that Tenant is paying no more than Tenant’s fair share of any building operating expenses.

5.
SECURITY DEPOSIT:

a.
Tenant, contemporaneously with the execution of this lease, has deposited with Landlord the sum shown in Paragraph 1.g. above, the receipt of which is hereby acknowledged by Landlord.  Said deposit shall be held by Landlord, without liability for interest, as security for the faithful performance by Tenant of all of the terms, covenants, and conditions of this lease by said Tenant to be kept and performed during the term hereof.

b.
In the event of the failure of Tenant to keep and perform any of the terms, covenants and conditions of this lease to be kept and performed by Tenant, then at the option of Landlord, said Landlord may appropriate and apply said entire deposit, or so much thereof as may be necessary, to compensate Landlord for all loss or damage sustained or suffered by Landlord due to such breach on the part of Tenant.  Should the entire deposit, or any portion thereof, be appropriated and applied by Landlord for the payment of overdue rent or other sums due and payable to Landlord by Tenant hereunder, then Tenant shall, upon the written demand of Landlord, forthwith remit to Landlord a sufficient amount in cash to restore said security to the original sum deposited, and Tenant’s failure to do so within five (5) days after receipt of such demand shall constitute a breach of this lease.  Should Tenant comply with all of said terms, covenants and conditions and promptly pay all of the rental herein provided for as it falls due, and all other sums payable by Tenant to Landlord hereunder, the said deposit shall be returned in full to Tenant within thirty (30) days after termination of this lease.

c.
Landlord reserves the right to require Tenant to increase the amount of security deposit to an amount not less than the amount of the monthly rent as set forth in Paragraph 1.f. above.

d.
Landlord may transfer and/or deliver the security deposit, as such, to any purchaser of Landlord’s interest in the event that the Landlord’s interest shall be sold; thereupon Landlord shall be discharged from any further liability in reference thereto.

6.
TENANT’S INTEREST AND COLLECTION COSTS:

It is agreed that the Tenant shall be responsible for and shall pay the Landlord interest on all sums past due from the Tenant to the Landlord at the maximum rate allowed by law (presently one percent per month) from the due date to and including the date of payment.  It is also agreed that collection of any past due amount represents a cost to the Landlord even where no collection agent or attorney is employed; and, accordingly, it is agreed that the Tenant will pay the Landlord on demand not only its out-of-pocket costs of collection with respect to any such past due sum, including the reasonable fees of collection agents and attorneys, but a sum to reimburse the Landlord for its other costs in an amount equal to the higher of (a) five cents for every Dollar ($1.00) past due, or (b) Five Dollars ($5.00) for each billing rendered by the Landlord to the Tenant for a past due amount.  Tenant’s obligation to pay collection costs and interest on amounts due Landlord in accordance with the terms of this lease shall continue subsequent to its termination and shall cease only upon payment of all said amounts and accrued interest in full.

7.
ATTORNEY'S FEES:

Should either party hereto institute any action or proceeding in court to enforce any provision hereof or for damages or other relief by reason of any alleged breach of any provision hereof, the prevailing party shall be entitled to receive from the losing party, in addition to allowable court costs, such amount as the court may adjudge to be reasonable as attorney’s fees for the services rendered the prevailing party in such action or proceeding, and such amount may be made a part of the judgment against the losing party.  In the event of any litigation or legal expense incurred by either party hereto in connection with any litigation commenced by or against the other party (other than condemnation proceedings) in which it shall without fault be made party, then it will be entitled to recover against the opposite party all of its costs and expenses so incurred, including reasonable attorney’s fees.  In the event Landlord is required to use the services of an attorney or collection agent to collect amounts due under this lease, Tenant agrees to reimburse Landlord in an amount equal to the attorney’s fees and costs incurred by Landlord not exceeding, however, the amount Landlord shall be lawfully permitted to claim therein, whether not such collection action results in suit being filed.

8.
EXPENDITURES BY LANDLORD:

Whenever, under any provision of this lease, Tenant shall be obligated to make any payment or expenditure or to do any act or thing or to incur any liability whatsoever, and Tenant fails, refuses or neglects to perform as herein required, Landlord shall be entitled but shall not be obligated to make any such payment or expenditure or do any such act or thing or to incur any such liability, all on behalf of and at the cost and for the account of Tenant, and in such event the amount thereof with interest thereon as hereinafter provided shall be deemed additional rental hereunder and shall be added to and deemed a part of the next installment of rent thereafter becoming due from Tenant to Landlord hereunder.

9.
CONVEYANCE TAXES AND TAXES ON TENANT’S PROPERTY:

Tenant should pay when due, as additional rental hereunder, the conveyance tax imposed by the State of Hawaii, if any, applicable to this lease and any subsequent amendments hereto, and, in connection therewith, Tenant shall at Landlord’s request, timely execute such affidavits and other documentation as may be necessary or proper in connection therewith.  Tenant also shall be responsible for and shall pay before the same become delinquent all taxes assessed during the term of this lease against any leasehold interest, leasehold improvements, or personal property of any kind, owned by or placed in, upon or about the Premises by or at the expense of Tenant.

10.
REPAIRS AND MAINTENANCE:

a.
Landlord shall be under no obligation to make any repairs, alterations or improvements to or upon the Premises or any part thereof at any time except as in this lease expressly otherwise provided.


Tenant shall, at its sole cost and expense, repair any and all damage to the roof or exterior walls of the Premises resulting from the acts or omissions of Tenant, Tenant’s agents, employees and invitees.  All repairs required shall be made with the least inconvenience reasonably possible under the circumstances.

b.
Tenant shall at its sole cost and expense, at all times during the term hereof, keep and maintain the Premises, including repairs and/or replacement of doors and bay doors, the improvements thereof, and every part thereof in good and sanitary order, condition and repair and in compliance with all applicable laws and regulations, and shall do such reasonable periodic painting and papering of the interior of the Premises as may be required and approved by Landlord.

c.
If Tenant refuses or neglects to repair properly as required hereunder and to the reasonable satisfaction of Landlord as soon as reasonably possible after written demand, Landlord may make such repairs without liability to Tenant for any loss or damage that may accrue to Tenant’s stock or other property or to Tenant’s business by reasons thereof, and upon completion thereof, Tenant shall pay Landlord’s costs for making such repairs, upon presentation of a bill therefore, as additional rent.

d.
In the event any repairs become necessary to the structural portions of the Premises during the term of this lease, then upon written notice from Tenant to Landlord stating the necessity therefore and the nature thereof, Landlord, with reasonable promptness, and after receipt of such written notice, shall make any such necessary repairs specified in such notice.  The costs of repair shall be treated as a Building Operating Expense subject to reimbursement as provided in paragraph 4(b).  Landlord shall not be required to make repairs to the interior surfaces, doors or bay doors of the Premises even where damage to such interior surface, doors or bay doors resulted from Landlord’s acts, omissions, or defects or which were otherwise required to be kept in repair by Landlord, it being instead the intention of this lease that any such damage shall be insured against by Tenant on behalf of Tenant with Landlord as an additional insured.  Landlord will repair interior surfaces, doors or bay doors where damage results from Landlord’s acts, omissions, or defects which Landlord is otherwise required by the terms of this lease to correct only if such damage could not be insured under the policy of extended coverage insurance required to be maintained by Tenant, and in any event Landlord shall not be responsible for replacing or to answer for damage or destruction of Tenant’s personal property, business records or equipment, or interruption to Tenant’s business.

11.
ALTERATIONS:

a.
Except as may be specially provided by an exhibit attached to this lease, Landlord has rented and Tenant hereby accepts the Premises, common area, and utility service available to and designated for the Premises in "as is" condition, Tenant having inspected the same.  Tenant, at Tenant’s own expense, shall perform all work and supply all materials necessary to prepare the Premises for occupancy by Tenant, in accordance with plans and specifications therefore prepared by and at the expense of Tenant.  Prior to the commencement of work by Tenant, the Tenant’s final plans and specifications for the Premises and for connections to utility systems existing in the Building shall be submitted to Landlord for review and such approval shall have been given by Landlord. Approval of such plans and specifications may be withheld by Landlord if the same do not conform to applicable building and use codes or are otherwise objected to by Landlord, its architect or engineer.  Before commencing any work, the Tenant shall provide Landlord with a copy of his contract with the contractor and furnish evidence satisfactory to Landlord that Tenant is financially able to pay the said contractor and shall furnish a copy of a bond in an amount, in form, and with a surety acceptable to Landlord naming Landlord and Tenant as obligees and insuring completion of the proposed work free and clear of all mechanics’ and materialmen’s liens.  Landlord may at its sole discretion waive such bond.  If applicable law or regulation requires, Tenant shall likewise obtain any building permit required for the accomplishment of such work prior to commencement of work.  It is understood that Tenant shall be responsible for and shall bear the expense of extending designated utility services to and within the Premises from designated systems existing in the Building.  If designated utility systems available to the Premises are inadequate for Tenant’s purposes, Tenant shall be responsible for and bear the cost of extending utility service to the Premises, subject to Landlord’s reasonable direction as to where and how utility service is to be introduced.  No boring or cutting for utility installations will be allowed without Landlord’s consent.  The location of utility service outlets affixed to the Premises shall be subject to the approval of Landlord.

b.
Subsequent to occupancy, Tenant will not make or cause to be made any additions, alterations or improvements or install or cause to be installed any trade fixtures, floor coverings, lighting, or plumbing fixtures, except upon the written consent of Landlord first had and obtained.  Tenant shall present to the Landlord plans and specifications for said work at the time approval is sought.  All alterations or improvements to said Premises shall remain for the benefit of Landlord and shall not be removed unless otherwise expressly agreed in writing and shall be presumed to become an integral part of said Premises.  All fixtures installed by Tenant shall be new or completely reconditioned.  Before commencing any such work, the Tenant shall provide Landlord with a copy of his contract with Tenant’s contractor and furnish evidence satisfactory to Landlord that Tenant is financially able to pay the said contractor and shall furnish a copy of a bond in an amount, in form and with a surety acceptable to Landlord naming Landlord and Tenant as obligees and insuring completion of the proposed work free and clear of all mechanics’ and materialmen’s liens.  The Landlord may, at its sole discretion, waive such bond.

c.
The design and all work and installations undertaken by Tenant shall be subject to approval by Landlord and if of a value in excess of $1,000.00, a licensed architect must be employed by Tenant.  Landlord reserves the right to require that Tenant shall terminate its contract with any contractor in the event said contractor shall be engaged in a labor dispute which disrupts said contractor’s work.  Landlord shall have the right to order any contractor of the Tenant who violated any of the Landlord’s requirements or standards of work to cease work and to remove himself, his equipment and his employees from the Building.  Tenant’s contractor shall not conduct his work in such a manner so as to interfere with or cause any interruption of either (1) Landlord’s construction, (2) another tenant’s occupancy or construction, or (3) other phases of Landlord’s operation of the Building.  The Landlord may, without further reason, withhold approval of any alterations, additions and improvements if the plans or specifications therefore are not acceptable to the architect or engineer (if any) retained by the Landlord to review the same.  In connection with any request for approval of alterations by Tenant, Landlord may retain the services of an architect and/or engineer (if any) retained by the Landlord to review the same.  In connection with any request for approval of alterations by Tenant, Landlord to review the same.  In connection with any request for approval of alterations by Tenant, Landlord may retain the services of an architect, consultant and/or engineer and the reasonable fees of such architect, consultant and/or engineer shall be reimbursed to Landlord by Tenant.  Landlord’s approval of any plans and suggestions for the revision thereof shall not be construed to be an agreement or representation on Landlord’s part of the adequacy or suitability of the alterations, additions or improvements shown for the intended purposes.

12.
LIENS:

a.
Tenant shall at all times indemnify, save and hold Landlord and the Premises free, clear and harmless from and against any claims, liens, demands, charges, encumbrances or litigation arising directly or indirectly out of any use, occupancy or activity of Tenant, its agents and employees, or out of any work performed, material furnished, or obligations incurred by Tenant, its agents and employees, in, upon, about or otherwise in connection with the Premises, and shall, except as hereinafter permitted herein, pay or cause to be paid for all work performed and material furnished to the Premises or the Landlord’s reversionary estate therein and will keep the Premises free and clear of all mechanics’ liens and materialmen’s liens.

b.
If Tenant desires to contest any claim of lien, it shall within fifteen (15) days after the filing of the lien, for record, furnish Landlord with cash security in the amount of 150% of the claim of lien or shall furnish Landlord with a bond of a responsible corporate surety in the same amount conditioned upon the discharge of the lien.  Nothing contained herein shall prevent Landlord, at the cost and for the account of Tenant, from obtaining and filing a bond conditioned upon the discharge of such lien, in the event Tenant fails or refuses to furnish the same within said 15-day period.

c.
Immediately upon entry of final judgment in any such action in which Tenant contests any such claim of lien and if such final judgment shall establish the validity of the lien or any part thereof, and within fifteen (15) days after the filing of any lien for record which Tenant does not contest and, in any event, prior to any execution sale, Tenant shall fully pay and discharge such judgment or lien, as the case may be, and Tenant shall reimburse Landlord upon demand for any and all loss, damage and expense, including reasonable attorney’s fees, which Landlord may suffer or be put to by reason thereof.  Nothing contained herein shall prevent Landlord, at the cost and for the account of Tenant, from satisfying any such judgment or lien, as the case may be, in the event Tenant fails or refuses to satisfy the same as herein provided.

d.
Should any claim or lien be filed against the Premises or any action or proceeding be instituted affecting the title to the Premises, Tenant shall give Landlord written notice thereof as soon as Tenant obtains knowledge thereof.

13.
INSURANCE AND INDEMNITY:

a.
The Tenant covenants with the Landlord that Landlord shall not be liable for any damage or liability of any kind or for any injury to or death of persons or damage to property of Tenant or any other person during the term of this lease, from any cause whatsoever, by reason of the use, occupancy and enjoyment of the Premises by the Tenant or any person thereon or holding under said Tenant and that Tenant will indemnify and save harmless the Landlord from and against all liability whatsoever on account of any such real or claimed damage or injury and from all liens, claims and demands arising out of the use of the Premises and its facilities or any repairs or alterations which the Tenant may make upon said Premises, but the Tenant shall not be liable for damage or injury occasioned by the negligence of the Landlord and its designated agents, servants or employees unless covered by insurance Tenant is required to provide. This obligation to indemnify shall include all reasonable costs the Landlord may incur in connection with any such lien, claim and demand, including reasonable attorney’s fees and investigation costs, from the first notice that any lien, claim or demand is to be made or may be made.

b.
If and to the extent of those risks as to which waiver of the rights of subrogation is permitted by their respective insurers, the Landlord and Tenant hereby waive the rights each may have against the other on account of any loss or damage occasioned to the Landlord or the Tenant, as the case may be, their respective property, the Premises, or its contents or to other portions of the Building, arising from any risk generally covered by fire and extended coverage; and the parties each agree to use their best efforts to have their respective insurance companies insuring the property of either the Landlord or the Tenant against any such loss, waive any right of subrogation that it may have against the Landlord or the Tenant, as the case may be.

c.
Tenant further covenants and agrees that from and after the date of delivery of the Premises from Landlord to Tenant and at all times during possession thereof, Tenant will procure and maintain in full force and effect, at its sole cost and expense, the following types of insurance, in the minimum amounts specified and in the form hereinafter provided for:

(i)
PUBLIC LIABILITY AND PROPERTY DAMAGE.  Personal injury liability, bodily injury liability and property damage insurance in a single limit of not less than One Million Dollars ($1,000,000) which insurance shall assure the performance by Tenant of the indemnity agreement as to liability for injury to or death of persons and injury or damage to property as provided for herein.  All of such insurance shall be primary and noncontributing with any insurance which may be carried by Landlord.  The adequacy of the coverage afforded by said liability and property damage insurance shall be subject to review by the Landlord and Tenant from time to time, and if it appears in such a review that a prudent businessman in Honolulu, Hawaii, operating a business similar to that operated by the Tenant on the Premises would increase the limits of his liability and property damage insurance, the Tenant shall to that extent forthwith increase such limits.

(ii)
TENANT IMPROVEMENTS AND PLATE GLASS.  Insurance covering all of the leasehold improvements (excepting only the structural components of the Building and demising partitions, all plate, tempered and other glass in or about the Premises, and the Tenant’s trade fixtures, merchandise and personal property from time to time in, on or upon the Premises), in an amount not less than the full replacement cost thereof without deduction for depreciation, providing protection against any peril included within the classification “Fire and Extended Coverage”, together with insurance against vandalism and malicious mischief.  Any policy proceeds shall be used for the repair or replacement of the property damaged or destroyed unless this lease shall cease and terminate under the applicable provisions herein.  If the Premises shall not be repaired or restored following damage or destruction in accordance with other provisions herein, Landlord shall receive from such insurance proceeds such amount equal to the value of Tenant’s leasehold improvements and of all plate, tempered and other glass in or about the Premises.

(iii)
POLICY FORM.  Policies shall be for the mutual and joint benefit and protection of Landlord, Tenant and others hereinabove mentioned, and executed copies of such policies of insurance or certificates thereof shall be delivered to the Landlord prior to delivery of possession of the Premises to Tenant and thereafter within thirty (30) days prior to the expiration of the terms of each such policy.  All public liability and property damage policies shall contain a provision that the Landlord, although named as an insured, shall nevertheless be entitled to recovery under said policies for any loss occasioned to it, its servants, agents and employees by reason of the negligence of the Tenant.  As often as any such policy shall expire or terminate, renewal or additional policies shall be procured and maintained by the Tenant in like manner and to like extent.  All policies of insurance delivered to the Landlord must contain a provision that the company writing said policy will give to the Landlord thirty (30) days’ notice in writing in advance of any cancellation or lapse or the effective date of any reduction in the amounts of insurance.  All public liability, property damage and other casualty policies shall be written as primary policies, not contributing with and not in excess of coverage which the Landlord may carry.

d.
Notwithstanding anything to the contrary contained within this paragraph, the Tenant’s obligations to carry the insurance provided for herein may be brought within the coverage of a so-called blanket policy or policies of insurance carried and maintained by the Tenant; provided, however, that the Landlord and others hereinabove mentioned shall be named as an additional assured thereunder as their interests may appear and that the coverage afforded the Landlord will not be reduced or diminished by reasons of the use of such blanket policy of insurance, and provided further that the requirements set forth herein are otherwise satisfied.  The Tenant agrees to permit the Landlord at all reasonable times to inspect the policies of insurance of the Tenant covering risks upon the Premises for which policies or copies thereof are not required to be delivered to the Landlord.

e.
Tenant agrees to pay to the Landlord forthwith, upon demand, the amount of any increase in premiums for insurance against loss by fire that may be charged during the term of this lease on the amount of insurance maintained in force by Landlord on the building of which the Premises are a part resulting from the Tenant doing any act in or about said Premises which does so increase the insurance rates, whether or not the Landlord shall have consented to such act on the part of Tenant.  If Tenant installs upon the Premises any electrical equipment which constitutes an overload on the electrical lines of the Premises, Tenant shall at its own expense make whatever changes are necessary to comply with the requirements of the insurance underwriters and any governmental authority having jurisdiction thereover, but nothing herein contained shall be deemed to constitute Landlord’s consent to such overloading.

14.
FIRE OR DAMAGE TO PREMISES:

If said Building or the Premises shall be damaged or destroyed to such an extent that in the opinion of the Landlord the Building or the Premises cannot economically be rendered tenantable, this lease may be terminated by the Landlord effective as of the date Tenant shall cease to use the Premises (adjusted, if necessary, if use of a portion of the Premises shall be lost to Tenant as the result of such casualty), provided notice of termination is given within ninety (90) days after the date of the casualty.  If the Landlord notifies the Tenant that in the Landlord’s opinion the Building or Premises cannot economically be rendered tenantable, this lease will terminate effective as of the date Tenant ceases to so use the Premises.  Unless so terminated, this lease shall continue in full force and effect.  If the Landlord notifies the Tenant that the Landlord is willing to undertake and does undertake to repair the Building and demising partitions within a period of one hundred twenty (120) days following the date of casualty, the Landlord’s failure to complete such repair within said period shall not be grounds for termination of this lease by the Tenant.  The Tenant shall be excused from payment of the rent herein specified during the time and to the extent the Premises are unfit for occupancy, provided said damage or injury occurred through no fault of or neglect of the Tenant or the Tenant’s agents or employees or anyone upon the Premises with the Tenant’s express or implied consent.  If the Landlord undertakes to repair the Building and demising partitions, the Tenant shall, at Tenant’s own expense, restore the Premises including all improvements, additions, fixtures, alterations, decorations, installations, furniture, furnishings, equipment, or machinery in and upon the Premises to as good condition as they were prior to such damage or destruction.

15.
DAMAGE CAUSED BY OTHER TENANTS AND PERSONS:

The Landlord shall not be liable or responsible for any loss or damage sustained by the Tenant, the Tenant’s agents, employees, business guests, invitees, or subtenants, by reason of the negligence or malice of any other tenants, occupants or licensees of the Building of which the Premises are a part, or of any other persons.

16.
LIABILITY OF LANDLORD:

In the event of the sale or conveyance by Landlord of the Building containing the Premises, the same shall operate to release Landlord from any future liability upon any of the covenants or conditions, express or implied, herein contained in favor of Tenant.  Further, if Landlord shall have assigned to its successor interest Tenant’s security deposit, if any, in such event Tenant agrees to look solely to the responsibility of the said successor in interest of Landlord in and to this lease.  This lease shall not be affected by any such sale, and Tenant agrees to attorn to the purchaser or assignee.

17.
LIABILITY:

Landlord shall not be liable for any damage done or occasioned by or from the electrical system or appliance connected thereto, odors, smoke, noise no matter what the source, the plumbing, sewer or cesspool systems, latent defects, sprinklers and other fire prevention systems in, upon or about the Premises or the Building of which the Premises are a part, nor for damages occasioned by water being upon or coming through the roof, trapdoor, walls, windows, doors or otherwise, nor for any damage arising from acts of negligence of co-tenants, their invitees, or other occupants of the Building or the acts of any owners or occupants of adjoining or contiguous properties; and furthermore, Landlord shall not be liable for any damage occasioned by reason of the construction of the Premises or for failure to keep the Premises in repair unless Landlord is obligated to make such repairs under the terms hereof, and unless notice of the need for repairs has been given to Landlord, a reasonable time has elapsed and Landlord has failed to make such repairs.  In any event, Landlord shall not be liable for any damage to Tenant’s leasehold improvements, fixtures, personal property or merchandise resulting from fire or other insurable hazards, regardless of the cause thereof; and Tenant hereby releases Landlord from all liability for such damage.  Landlord shall in no way be responsible to any tenant for any loss of property on the Premises, however occurring, or for any damage done to the effects of any tenant by the Landlord’s janitorial personnel or any other employee or any other person.

18.
ELECTRICITY:

If Tenant is not separately metered, Tenant’s use of electrical power shall not exceed that required for normal office use, and Tenant shall not install or use or connect with any electric wires in or about the demised Premises any water heater, stove or furnace or any other comparable electric power, without first obtaining written consent from the Landlord, and shall pay as additional rent the cost of the additional electrical power over and above normal office use within the Building as may be reasonably established by Landlord, and the Landlord may at its option cause an electric current meter to be installed in the Premises and kept in repair at the sole cost of the Tenant to measure the amount of electricity consumed by the Tenant, such cost to include Landlord’s reasonable administration expenses in conjunction therewith. Tenant shall pay for all its electrical usage whether metered, submetered, prorated or included in the Common Area Charges.

19.
USE OF PREMISES AND COMPLIANCE WITH LAW:

Except with the prior written consent of the Landlord, the Tenant shall not use the Premises for any purpose or purposes other than set forth in Paragraph 1.h. nor shall Tenant commit or suffer to be committed any waste in or upon the Premises or maintain any public or private nuisance or any other action which may interfere with or disturb the quiet enjoyment of any other tenant of the Building.  Nor shall Tenant use or permit the Premises to be used for any improper, offensive, or unlawful purpose; nor shall the Tenant permit or suffer anything to be done or kept in the Premises which will increase the rate of fire insurance on the Building or the contents thereof.  The Tenant will keep the Premises in a strictly clean, safe, neat and sanitary condition, and will observe, perform and comply with all laws, statutes, ordinances, rules and regulations of the health and other governmental authorities applicable to the Premises, and of all insurance policies at any time duly issued or enforced which are applicable to the conduct of Tenant’s business in or about the Premises or any part thereof, and will indemnify the Landlord against all actions, suits, damages and claims by whomsoever brought or made by reason of the nonperformance or nonobservance of such laws, statutes, ordinances, rules and regulations or of this covenant.

20.
HAZARDOUS WASTE:

Tenant agrees that Tenant shall be in default hereunder and the Landlord shall have the right to declare the lease in default and may terminate this lease if, with respect to the premises, Tenant permits any violation of any federal, state or local law, ordinance or regulation relating to industrial hygiene or to the environmental conditions on or under or about the premises including, but not limited to, soil and groundwater conditions, or if any person or entity has used, generated, manufactured, stored or disposed of, on, under or about the premises or transported to or from the premises any flammable explosives, radioactive materials, hazardous waste, toxic substances or related materials (“hazardous materials”).  Tenant agrees to indemnify and hold Landlord harmless from and against any and all claims, losses, damages or liabilities in connection with any violation of any such law, ordinance or regulation, or the presence of any hazardous materials on, under or about the property.  The term “hazardous materials” shall include but not be limited to, substances defined as “hazardous waste,” “hazardous substances,” “hazardous materials,” or “toxic substances,” in the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, 42 U.S.C. Section 9601 et seq.; Superfund Amendments and Reauthorization Act of 1986; the Hazardous Materials Transportation Act, 49 U.S.C. Section 1801 et seq.; Resource Conservation and Recovery Act, 49 U.S.C. Section 6901 et. seq.; Toxic Substances Control Act, and in the Hawaii Revised Statutes, Chapter 342J, and in regulations adopted in publications promulgated pursuant to such laws.  In the event any appropriate governmental agency requires a cleanup of any hazardous or toxic substance, then Tenant will immediately comply at its cost to clean up the substance.  If Tenant fails to clean up the substance, then Landlord shall have the right to make such cleanup and Tenant shall indemnify Landlord for the full cost including any attorneys’ fees and legal costs incurred.

21.
BUILDING RULES AND REGULATIONS (See Exhibit B):

The Tenant shall, and the Tenant shall cause the Tenant’s servants, employees, agents, subtenants, invitees and licensees, to observe faithfully and comply strictly with the rules and regulations annexed hereto as Exhibit B and made a part hereof and such other and further reasonable rules and regulations as the Landlord may from time to time adopt which in its judgment may be for the safety, care and cleanliness of the Building and for the preservation of good order therein; provided, however, that any such additional rules and regulations prescribed by the Landlord shall not be binding upon the Tenant unless and until ten (10) days’ notice thereof has been given to the Tenant.  Landlord shall not be responsible to Tenant for the nonperformance by any other occupant or tenant of the Building of any said Rules and Regulations; but Landlord shall nevertheless use reasonable efforts to secure compliance by other tenants.  By Tenant’s signature below, Tenant agrees to abide by all such Rules and Regulations.

22.
SUBORDINATION, ATTORNMENT AND MORTGAGE REQUIREMENTS:

a. Subordination and Attornment:


This lease shall be subject to and subordinate at all times to any mortgages, liens, encumbrances and underlying leases as are now on or as Landlord may hereafter grant on the Premises, the Building and the land thereunder, or on Landlord’s interest or estate herein.  In confirmation of such subordination, Tenant agrees, within ten (10) days after request is made, to execute and deliver any instrument that the holder of any such mortgages, lien, encumbrance or underlying lease may require to evidence such subordination.

b. Requirements of Landlord’s Mortgagee:


In the event any mortgagee of Landlord shall elect to have this lease as an encumbrance prior to its mortgage, then and in such event, upon such mortgagee’s notifying Tenant in writing to that effect, this lease shall have priority over the lien of such mortgage to the same extent as if the same had been placed on record prior to such mortgage.  In the event any proceedings are brought for the foreclosure of the Building, or in the event of exercise of the power of sale under any mortgage of the Building, whether or not this lease is terminated by such foreclosure or sale, Tenant agrees that it will, upon request by the purchaser, attorn to the purchaser upon any foreclosure or sale and recognize such purchaser as Landlord under this lease, and agrees to execute on request a nondisturbance and attornment agreement with any such purchaser, it being the intent hereof that if this lease should be terminated by such foreclosure of sale, it shall, upon request by the purchaser, be reinstated as a lease between the purchaser and Tenant.  In the event that any mortgagee of Landlord’s interest hereunder shall take possession of the Premises prior to or pending foreclosure pursuant to the terms of such mortgage, Tenant agrees upon request of such mortgagee to attorn to the mortgagee as provided in the immediately preceding sentence.  Tenant, upon request of any party in interest, shall execute such instrument or instruments as shall be requested to carry out the requirements of this Section.

c. Estoppel Certificates:


Tenant shall, upon not less than ten (10) days prior written notice from Landlord, execute, acknowledge and deliver to Landlord a statement in writing certifying that this lease is unmodified and in full force and effect (or, if modified, stating the nature of such modification and certifying that this lease, as so modified, is in full force and effect), the dates to which the rental and other charges, if any, are paid in advance and the amount of Tenant’s Security Deposit, if any, and acknowledging that there are not, to tenant’s knowledge, any uncured defaults on the part of Landlord hereunder, and that there are no events or conditions then in existence which, with the passage of time or notice or both, would constitute a default on the part of Landlord hereunder, or specifying such default, events or conditions, if any are claimed and certifying to the extent true such other matters pertaining to this lease as Landlord reasonably may request.  It is expressly understood and agreed that any such statement may be relied upon by any prospective purchaser or encumbrancer of all or any portion of the Building.  Tenant’s failure to deliver such statement within such time shall, at the option of Landlord, constitute a default under the lease, and in any event, shall operate as a waiver by Tenant of any and all claims of uncured defaults by Landlord under this lease and/or any and all claims of damages, loss or injury as against Landlord or its successors and assigns under this lease.

23.
ASSIGNMENT AND SUBLETTING:

a.
Tenant shall not assign, transfer, mortgage, pledge, hypothecate or encumber this lease, or any interest therein, and shall not sublet the Premises or any part thereof, or any right or privilege appurtenant thereto, or suffer any other person (the agents and servants of Tenant excepted) to occupy or use the Premises, or any portion thereof, without the written consent of Landlord first had and obtained, and any consent given by Landlord to any such assignment, transfer, encumbrance, sublease or occupation or use by any other person shall not relieve Tenant from the above requirements for obtaining the written consent of Landlord to any such subsequent assignment, transfer, encumbrance, sublease or occupation or use by any other person.  Any such assignment, transfer, encumbrance, sublease or occupation or use by any other person without such consent shall be void, and shall, at the option of Landlord, constitute a default.  This lease shall not, nor shall any interest therein, be assignable as to the interest of Tenant by operation of law, without the written consent of Landlord.

b.
If Tenant at any time desires to assign this lease or to sublet the Premises or any part thereof, it shall first notify Landlord in writing of its desire to do so, and offer Landlord the right to recapture, at the per square foot rent for the space then applicable pursuant to this lease or the rent which Tenant proposes to obtain, whichever is lower, all (but not part) of the Premises which Tenant desires to assign or sublet.  Landlord, upon receipt of such notice, shall have the option, to be exercised within thirty (30) days from the date of the receipt of such notice, to require Tenant to execute an assignment of this lease or sublease of the Premises or such portion thereof as Tenant desires to sublet, to Landlord in its own name, with the right to sublease to others, or anyone designated by Landlord.  If Landlord exercises such option and such assignment or sublease is at the rent specified in the lease or higher, Tenant shall be released of all further liability hereunder, from and after the effective date of such assignment or sublease, with respect to the Premises included therein.  If Landlord should exercise such option and such assignment or sublease is at a rent less than that specified in the lease, Tenant shall remain liable to Landlord only for the amount by which the rent stated in the Tenant's original lease exceeds the amount of rent as so determined for the assignment or sublease to Landlord.  If Landlord does not exercise such option within such time, Tenant may thereafter assign this lease or sublet the Premises involved, subject to each of the following conditions:

(i)
that Landlord consents thereto pursuant to subparagraph “a”;

(ii)
that such assignment or sublease shall be at a rent not less than that offered to Landlord in the notice and shall be entered into not later than ninety (90) days after delivery of the aforesaid notice unless a further notice in full accord with the foregoing procedure is given;

(iii)
that Tenant shall pay to Landlord fifty percent (50%) of any premiums, sums or other economic consideration payable to Tenant as a result of any such assignment, whether or not received by Tenant, except payments received which are to reimburse Tenant for the then unamortized cost of leasehold improvements made to the Premises by Tenant; and

(iv)
that Tenant shall pay to Landlord fifty percent (50%) of any premiums, sums or other economic consideration payable from time to time to Tenant as a result of any such subletting, whether or not received by Tenant and whether or not denominated rents under the sublease or otherwise, which exceed in the aggregate the total sums which Tenant is obligated to pay to Landlord under this lease, prorated to reflect obligations allocable to that portion of the Premises subject to such sublease (except rent or other payments received which are attributable to the amortization of the cost of leasehold improvements made to the sublet portion of the Premises by Tenant).

c.
Any consent to any assignment, transfer, encumbrance, sublease or occupation or use by any other person which may be given by Landlord shall not constitute a waiver by Landlord of the provisions of this Paragraph 23 or a release of Tenant of the full performance by it of the covenants contained in this lease.

d.
Each assignee or transferee, other than Landlord, shall assume and be deemed to have assumed this lease and shall be and remain liable jointly and severally with Tenant for the payment of the rent, additional rent and adjustments of rent, and for the due performance of all the terms, covenants, conditions and agreements herein contained on Tenant's part to be performed for the term of this lease; provided, however, that as to rent, the assignee or transferee shall be liable to Landlord only in the amount set forth in the assignment or transfer but not to exceed the rent specified in the lease.  No assignment shall be binding on Landlord unless such assignee or Tenant shall deliver to Landlord a counterpart of such assignment and an instrument in recordable form which contains a covenant of assumption by the assignee, but the failure or refusal of the assignee to execute such instrument of assumption shall not release or discharge the assignee from its liability as set forth above.

e.
Any assignment or subletting by Tenant of all or any portion of the Premises, whether to Landlord or any other person, and even where Landlord's consent should be obtained as hereinabove required, shall automatically operate to terminate any and every right, option, or election, if any exist, belonging to Tenant including by way of illustration, but not limitation, to expand its Premises or to extend or renew the term of Tenant's lease of all or any portion of the Premises, i.e., such rights and options shall cease as to both space sublet or assigned and as to any portion of the original Premises retained by Tenant.

f.
In the event Tenant hereunder shall be a corporation, any transfer, sale, pledge, or other disposition by any one or more of the persons who now hold 50% or more of the corporate stock or voting securities (excepting transfers of such stock between and among persons presently owning stock, their families, executors, or trusts on behalf of any of them) of Tenant shall be deemed an assignment of this lease and therefore prohibited without the express written consent of Landlord.  At all times during the term of this lease and renewal thereof, it is hereby agreed that the persons signing on behalf of Tenant corporation shall be officers and directors of the said Tenant corporation duly authorized to execute the lease on behalf of the corporation.

g.
In the event Tenant is a corporation in which stock is publicly held and traded regularly on a recognized stock exchange, the covenant of subparagraph f. last above, shall not apply, nor shall the provisions relating to the transfer, sale, pledge, or other disposition of corporation stock or voting securities of Tenant apply; provided, however, that a merger or acquisition of fifty-one percent (51%) or more of the outstanding stock of any such Tenant shall be construed to be an assignment and shall require Landlord's consent unless the successor acquiring corporation has a net worth equal to or greater than Tenant had at the time this lease was executed, or at the time of any such merger or acquisition (whichever shall be the greater).

h.
Without suggesting any obligation of Landlord to give such consent, Tenant recognizes the Landlord may demand and collect from Tenant a reasonable service charge for the processing of the application for the consent and for the preparation of the consent. It is understood no such charge should be made in any transaction occurring between Tenant and Landlord under subparagraph b. hereinabove.

24.
CONDEMNATION OF PREMISES:

a. Permanent Taking:


If all or any part of the Premises shall be taken or appropriated by any public or quasi-public authority under the power of eminent domain (other than a temporary taking which is provided below), either party hereto shall have the right, at its option, to terminate this lease, and if so terminated, Landlord shall be entitled to any and all income, rent, award, or any interest therein whatsoever which may be paid or made in connection with such public or quasi-public use or purpose, and Tenant shall have no claim against Landlord for the value of any unexpired term of this lease.  If a part of the Premises shall be so taken or appropriated and neither party hereto shall elect to terminate this lease, the rental thereafter to be paid shall be reduced in proportion to the diminution in the usable floor area within the Tenant’s Premises, without adjustments for changes which may result therein in the size or configuration of areas used in common, provided Tenant shall continue to be afforded ready access to Tenant’s Premises, and shall continue to receive all services and have ready access to such common facilities (or similar replacement facilities) as contemplated herein to be provided by Landlord.  Before either Landlord or Tenant may terminate this lease by reason of taking appropriation as above provided, such taking or appropriation shall be of such an extent and nature as to substantially handicap, impede or impair Tenant's use of the Premises.


If any part of the Building other than the Premises shall be so taken or appropriated so as to make continued operation of the Building economically unfeasible or highly speculative, Landlord shall have the right, at its option, to terminate this lease and shall be entitled to the entire award, as above provided; nor in such case shall Tenant have any claim against Landlord for the value of any unexpired term of this lease; nor, unless Landlord should elect to cancel the lease, shall Tenant's rent abate.  Nothing herein contained shall prevent the Tenant from claiming and recovering from the condemning authority, but not from the Landlord, such compensation and damages as may be separately awarded to or recoverable by the Tenant in the Tenant's own right on account of any and all damage to the Tenant's business during such period as said Premises are rendered unfit for the continuation of the Tenant's business by reason of such taking or condemnation and for or on account of any award for, or any cost or loss to which the Tenant might be put, as a result of such taking or condemnation, in removing fixtures, equipment, and other tangible personal property belonging to Tenant, so long as such action or the payment of such compensation and damages shall not offset or diminish the compensation and damages payable to the Landlord upon condemnation as herein provided.

b. Taking for a Limited Period:


If the Tenant's leasehold interest in the Premises or any part thereof shall be taken by condemnation without a taking of the fee, this lease shall not terminate and the Tenant shall continue to pay in full the rent provided for herein, in the manner and at the times herein specified and, except only to the extent that the Tenant is prevented from so doing by reason of any order of the condemning authority, or by reason of the loss of possession of the Premises, the Tenant shall continue to perform and observe all of the other covenants, agreements, terms and provisions of this lease as though such taking had not occurred.  In the event of any such taking, the Tenant shall be entitled to receive the entire amount paid by the governmental authority with respect to governmental occupancy during the term of this lease (whether paid by the authority as damages, rent or otherwise), Landlord's right to damages being limited to its reversion; and in the event any such governmental occupancy extended beyond the date of termination of this lease, all such amounts paid by the governmental authority shall be prorated as of the date of termination of the lease.  Tenant covenants that at the termination of any such limited or specified period prior to the expiration of this lease, Tenant will, at its sole cost and expense, restore the Premises and improvements thereon as nearly as may be reasonably possible to the condition which the same were in prior to such taking.


Tenant hereby assigns any such proceeds to Landlord and irrevocably appoints Landlord its attorney-in-fact to collect the same from the condemning governmental authority.  In the event of a lump sum award, Landlord shall retain for itself an amount sufficient to equal those amounts payable by Tenant in accordance with the terms hereof.  This amount shall be calculated in terms of the present dollar value of the anticipated rental income stream in accordance with recognized standard accounting procedures.  In the event the award is made on a monthly basis, Landlord shall retain that amount due it in accordance with the terms hereof.  In both cases, any excess shall be paid to Tenant.

25.
DEFAULT BY LANDLORD:

It is agreed that in the event Landlord fails or refuses to perform any of the provisions, covenants or conditions of this lease on Landlord's part to be kept or performed, that Tenant, notwithstanding any other provision hereof prior to exercising any right or remedy Tenant may have against Landlord on account of such default, shall give a 30-day written notice to Landlord of such default, specifying in said notice the default with which Landlord is charged.  Tenant agrees that if the default complained of in the notice provided for herein is of such a nature that the same can be rectified or cured by Landlord, but cannot with reasonable diligence be rectified or cured within said 30-day period, then such default shall be deemed to be rectified or cured if Landlord within said 30-day period shall have commenced and thereafter shall diligently prosecute to completion the rectification and curing thereof.

26.
DEFAULT:


a.
Notice and Termination, Landlord’s Options:



In the event that:

(i)
Tenant shall default in the payment of any sum of money required to be paid hereunder and such default continues for three (3) days after written notice thereof from Landlord to Tenant; or

(ii)
Any event shall occur which shall be a breach of the paragraph regulating the conduct of the business and use of the Premises and such breach continues after twenty-four (24) hours after notice thereof from Landlord to Tenant; or

(iii)
Tenant shall default in the performance of any other provision, covenant or condition of this lease on the part of Tenant to be kept and performed and such default continues for fifteen (15) days after written notice thereof from Landlord to Tenant; provided, however, that said default shall be deemed to have been cured if the default complained of in such notice is of such a nature that the same can be rectified or cured, but cannot with reasonable diligence be done within said 15-day period, and if Tenant shall within said period commence to rectify and cure the same and shall thereafter diligently prosecute the same to completion; or

(iv)
Any event shall occur which shall be a breach of any provision of the Bankruptcy paragraph herein; or

(v)
Tenant should vacate or abandon the Premises for a period of five (5) days during the term of this lease;

then and in any such event (and in addition to all other rights and remedies it may have according to this lease or by law provided), Landlord, at its option, shall have the following rights:

1.
The right to declare the term of this lease ended and to re-enter the Premises and take possession thereof, and to terminate all of the rights of Tenant in and to the Premises; or

2.
The right, without declaring the term of this lease ended, to re-enter the Premises and to occupy the same, or any portion thereof, or to lease the whole or any portion thereof, for and on account of Tenant as hereinafter provided, or

3.
The right, even though it may have relet all or any portion of the Premises, at any time thereafter to elect to terminate this lease for such previous defaults on the part of Tenant, and to terminate all of the rights of Tenant in and to the Premises.

Pursuant to said rights of re-entry, Landlord may remove all persons from the Premises using such force as may be necessary therefore and may, but shall not be obligated to, remove all property therefrom, including, but not limited to, Tenant's property, and may, but shall not be obligated to, enforce any rights Landlord may have against said property, or store the same in any public or private warehouse or elsewhere at the cost and for the account of Tenant or the owners or owner thereof.  After sixty (60) days, property so stored shall be considered abandoned.  Anything contained herein to the contrary notwithstanding, Landlord shall not be deemed to have terminated this lease or the liability of Tenant to pay any rent or other sum of money thereafter to accrue hereunder, or Tenant's liability for damages under any of the provisions hereof, by any such re-entry, or by any action in unlawful detainer or otherwise to obtain possession of the Premises, unless Tenant shall be notified by Landlord in writing that it has so elected to terminate this lease.  Tenant covenants and agrees that (unless Landlord elects to the contrary at the time of or at any time subsequent to, the service of such notice, and gives written notice of such election to Tenant) the service by Landlord of any notice in unlawful detainer and the surrender of possession pursuant to such notice shall not be deemed to be a termination of this lease, or to terminate any liability of Tenant hereunder to Landlord.


b.
Right to Re-let Premises:

(i) In the event Landlord elects to re-enter the Premises as hereinabove provided, or should Landlord  take possession thereof pursuant to legal proceedings or pursuant to any notice provided for by law, Landlord may at its option either terminate this lease, or it may from time to time without terminating this lease re-let the Premises, or any portion thereof (but nothing contained herein shall be construed as obligating Landlord to re-let the whole or any portion of the Premises) for such term or terms (which may be for a term extending beyond the term of this lease) and at such rental or rentals and upon such other terms and conditions as Landlord in its sole discretion may deemed advisable.  In addition to the foregoing, Landlord shall have the right, but not the obligation, at Tenant's cost to make such alterations and repairs to the Premises, or to divide or subdivide the Premises, as may be required or occasioned by any such re-letting.  In the event Landlord re-lets the Premises, or any portion thereof, it may execute any such lease either in its own name or in the name of the Tenant as Landlord shall see fit, but the Tenant hereunder shall not have any right or authority whatsoever to collect any rent from such tenant thereunder.

(ii)
Upon each such re-letting, Landlord shall apply the rentals and sums received from such re-letting in the following order:  first, to the payment of costs of recovering the Premises including, without limitation, court costs and reasonable attorney’s fees; second, to the payment of any costs and expenses of said re-letting including, without limitation, the costs of alterations and repairs, dividing and subdividing of the Premises in connection therewith, and to the payment of any brokerage commissions or other similar expenses of Landlord in connection with such re-letting; third, the balance, if any, shall then be applied by Landlord, from time to time, but in any event no less often than once each month, on account of the payments of rent and other payments on the part of Tenant due and payable hereunder; and fourth, the residue, if any, shall be Tenant's.

(iii)
Landlord reserves the right to bring such actions for the recovery of any deficit remaining unpaid by Tenant to Landlord hereunder as Landlord may deem advisable from time to time without being obligated to await the end of the term hereof for a final determination of Tenant's account; and the commencement or maintenance of one or more actions by Landlord in this connection shall bar Landlord from bringing other or subsequent actions for further accruals pursuant to the provisions of this paragraph.


c.
Damages on Termination:

Should Landlord at any time terminate this lease for any default, breach or failure of Tenant hereunder, then, in addition to any other rights or remedies available to Landlord hereunder or by law provided, Landlord may have and recover from Tenant at the option of Landlord:

(i)
all damages Landlord may incur by reason of such default, breach or failure including, without limitation, damages for loss of rent determined, all costs of recovering the Premises including, without limitation, court costs and reasonable attorney's fees, all costs and expenses of any re-letting including, without limitation, all costs of alterations and repairs, dividing and subdividing of the Premises in connection therewith, all brokerage commissions or other similar expenses of Landlord in connection with such re-letting; or

(ii)
the worth at the time of termination of this lease, of the excess, if any, of the rent and other charges reserved in this lease for the remainder of the term hereof, over the then reasonable rental value of the Premises for the same period; all of which amount under either of the foregoing options, including attorney's fees of Landlord, shall be immediately due and payable by Tenant to Landlord.


d.
Waiver of Default:

The waiver by Landlord of any default or breach of any of the provisions, covenants or conditions hereof on the part of Tenant to be kept and performed shall not be a waiver of any preceding or subsequent default or breach of the same or any other provision, covenant or condition contained herein.  The subsequent acceptance of rent or any other payment hereunder by Tenant to Landlord shall not be construed to be a waiver of any preceding breach by Tenant of any provision, covenant or condition of this lease other than the failure of Tenant to pay the particular rental or other payment or portion thereof so accepted, regardless of Landlord's knowledge of such preceding breach at the time of acceptance of such rental or other payment.  No payment by Tenant or receipt by Landlord of an amount less than the monthly rent herein stipulated shall be deemed to be other than on account of the earliest stipulated rent due hereunder, nor shall any endorsement or statement of any check or any letter accompanying any check or payment as rent be deemed an accord and satisfaction, and Landlord may accept such check or payment without prejudice to Landlord’s right to recover the balance of such rent or pursue any other remedy in this lease provided.  The Landlord’s failure to take advantage of any default or breach of covenant on the part of Tenant shall not be construed as a waiver thereof, nor shall any custom or practice which may grow up between the parties in the course of administering this instrument be construed to waive or to lessen the right of Landlord to insist upon the performance by Tenant of any term, covenant or condition hereof, or to exercise any rights given him on account of any such default.


e.
Assignment of Rent:

In the event the Premises or any part thereof are sublet or Tenant is entitled to receive payments of any kind whatsoever by reason of his being the Tenant in said Premises, then, in the event of default, with or without penalty, the Landlord shall have the immediate right to receive and collect all rents, income and profits from the property hereby leased, due or accrued or to become due, and said rents and profits are hereby assigned to the Landlord and the Landlord is hereby irrevocably appointed the attorney-in-fact of the Tenant in the name of the Tenant or in the Landlord's own name to demand, sue for, collect, recover and receive all such rents and profits, and to compromise and settle claims for rents or profits upon such terms and conditions as to the Landlord may seem proper, and to enter into, renew or terminate leases or tenancies.

27.
BANKRUPTCY OF TENANT:

a.
The filing of any petition in bankruptcy, or the adjudication of Tenant as a bankrupt or insolvent, or the appointment of a receiver or trustee to take possession of all or substantially all of the assets of Tenant, or a general assignment by Tenant for the benefit of creditors, or any action taken or suffered by Tenant under any State or Federal insolvency or bankruptcy act, or any similar law now or hereafter in effect, including, without limitation, the filing of any petition for or in reorganization, or should the Premises or any portion thereof be taken or seized under levy of execution or attachment against Tenant and the continuance of the same in effect for a period of thirty (30) days shall constitute a breach of this lease by Tenant and, in such event, Landlord may at its option terminate this lease upon written notice to Tenant.

b.
It is understood and agreed that neither this lease, nor any interest herein or hereunder, nor any estate hereby created, in favor of Tenant, shall pass by operation of law under any State or Federal insolvency or bankruptcy act, or any similar law nor or hereunder in effect, to any trustee, receiver, assignee for the benefit of creditors, or any other person whomsoever without the express written consent of Landlord first had and obtained therefore.  Any purported transfer in violation of the provisions herein shall constitute a breach of this lease by Tenant.

28.
POSSESSION OF PREMISES:

a.
Except as may be otherwise provided, Tenant shall, by entering into and occupying the Premises, be deemed to have accepted the Premises and to have acknowledged that the same are then in the condition called for by this lease, and are in good order, condition and repair.

b.
Upon the expiration or sooner termination of the term of this lease (and whenever in the lease reference is made to the term of this lease or the term hereof such reference shall include any extension or renewal of the term of this lease) and if Tenant has fully and faithfully performed all of the terms, conditions and covenants of this lease to be performed by Tenant, but not otherwise, Tenant may and shall, if the Landlord so directs, at its sole cost and expense, remove its interior and exterior signs and all of his movable trade fixtures and equipment, lighting fixtures and such other items Tenant has installed or placed on the Premises (all of which are hereinafter referred to as "Tenant's property") from the Premises and repair all damage thereto resulting from such removal and Tenant shall thereupon surrender the Premises in the same condition as they were on the Commencement Date, reasonable wear and tear excepted, and shall surrender all keys for the Premises to Landlord at the place then fixed for the payment of rent and shall inform Landlord of all combinations on locks, safes and vaults, if any, in the Premises.  If Tenant has not fully and faithfully performed all of the terms, conditions and covenants of this lease to be performed by Tenant, Tenant shall nevertheless remove Tenant's property from the Premises in the manner aforesaid within fifteen (15) days after receipt of written direction to do so from Landlord.  Notwithstanding the foregoing, Tenant shall remove the floor coverings and drapes in the Premises only if directed in writing to do so by Landlord in which event it shall do so and shall repair all damage to the Premises resulting from such removal.  In the event Tenant shall fail to remove any of Tenant's property or floor coverings as provided herein, Landlord may, but is not obligated to, at Tenant's expense, remove all of Tenant's property and floor coverings not so removed and repair all damage to the Premises resulting from such removal and may, but is not obligated to, at Tenant's expense, store the same in any public or private warehouse, and Landlord shall have no liability to Tenant for any loss or damage to Tenant's property or floor coverings caused by or resulting from such removal or otherwise.  Tenant's obligation to observe or perform this covenant shall survive the expiration or other termination of this lease.  Any of Tenant's property which is unclaimed by Tenant subsequent to sixty (60) days after the termination of the lease shall be considered abandoned and may be disposed at Landlord's direction.

c.
If the Landlord, for any reason whatsoever, cannot deliver possession of the Premises to the Tenant at the commencement of said term, this lease shall not be void or voidable nor shall the Landlord be liable to the Tenant for any loss or damage resulting therefrom, but in that event there shall be a proportionate reduction of rent covering the periods between the commencement of said term and the time when Landlord delivers possession.  No delay in delivery of possession shall operate to extend the term hereof.

d.
For the purposes of this paragraph, possession shall be deemed to be delivered on the date specified by the Landlord that the Premises are ready for occupancy.

29.
ACCESS OF THE LANDLORD TO THE PREMISES:

a.
The Tenant shall permit the Landlord and its agents to enter into and upon the Premises at all reasonable times to inspect and examine the same and determine the state of repair and condition thereof, to maintain the Building, to perform any service provided by the Landlord to the Tenant hereunder, and to make repairs, alterations and additions to, and to inspect and examine, any portion of the Building, including duct work, utilities and similar facilities within the Premises, with the right to erect and maintain such scaffolding, canopies, fences and props as may be required, and all without any rebate of rent or liability to the Tenant for any loss of occupation or quiet enjoyment of the Premises thereby occasioned; provided, however, that all such work shall be done promptly and in such manner and during such hours as to cause as little interference as is reasonably possible.

b.
The Tenant agrees that the Landlord and the Landlord’s agents may retain a pass key to the Premises and may enter the same by the use of such pass key for any of the foregoing purposes, and that the Landlord shall not be liable for the consequences of admitting or refusing to admit the Tenant or any of the Tenant's agents or employees to the Premises by the use of such pass key.  Tenant shall not change any lock on the doors of the Premises without consent of the Landlord, which shall not be withheld provided the pass key to the new lock conforms to the pass key system established by Landlord.  In the event Tenant changes locks without consent or fails to supply Landlord with a pass key, the Landlord shall have the right to use any means to gain access in an emergency, and any entry made by Landlord under any circumstances shall not be construed or deemed to be an unlawful entry nor shall Landlord be liable to Tenant for any damage whatsoever resulting from the use of force in effecting entry.

c.
The Tenant will also permit the Landlord to bring prospective tenants upon the Premises to view the same at reasonable times from time to time and place For Lease signs on the premises within one hundred eighty (180) days prior to the expiration of said term.

30.
RELOCATION:

The Landlord shall have the right at any time during this lease and from time to time to relocate the Tenant to other premises within the Building, containing approximately the same amount of floor area, subject to the following:

a.
Landlord shall give Tenant at least thirty (30) days written notice of the proposed relocation.

b.
Tenant's rental shall be abated from the date Tenant shall commence removal from the Premises demised hereunder until such time as Tenant shall occupy the new premises, but not longer than thirty (30) days after the new premises are made available to Tenant.

c.
Landlord shall reimburse Tenant for all reasonable expenses incurred by Tenant in making such relocation, including the net cost of putting the new premises in the same condition as the old, after crediting the salvage value of any fixtures or other removable property removed by Tenant from the old premises.

d.
The rental for the new location shall not be greater than the minimum rental for the old location unless the floor area at the new location exceeds that of the old by more than ten percent (10%).  However, Tenant shall not be obligated to accept a floor area exceeding that of the old by more than ten percent (10%).

31.
NO RENT REDUCTION:

Except as provided elsewhere under those provisions of this lease which specifically refer to rent reduction, the Tenant shall not be entitled to any suspension, abatement or reduction of rent, nor to the recovery of any sums for any loss or damage on account of the interruption of the use of the Premises or of any of the services required to be furnished by the Landlord hereunder by reason of delays beyond the reasonable control of the Landlord.

32.
DIMINUTION OF LIGHT OR AIR BY ADJACENT STRUCTURE:

It is expressly understood and agreed that any diminution or shutting off of light or air by any structure which may be erected adjacent to the Building, whether by Landlord or by others, shall in no ways affect this lease or impose any liability on Landlord or be construed as a constructive eviction or grounds for reduction or abatement of rent.

33.
CANCELLATION NOT MERGER:

The voluntary or other surrender of this lease by Tenant, or a mutual cancellation thereof, or the termination thereof by Landlord pursuant to any provision contained herein, shall not work as a merger but, at the option of Landlord, shall either terminate any or all existing subleases or subtenancies hereunder, or operate as an assignment to Landlord of any or all of such subleases or subtenancies.

34.
SURRENDER OF LEASE OR HOLDING OVER:

a.
Any holding over after the expiration of the said term, with the consent of Landlord, shall be construed to be a tenancy of month to month at no less than 150% of the monthly rental amount of the last term plus monthly operating expenses herein or at the then prevailing rate for comparable space in the Building as determined by Landlord and shall otherwise be on the terms and conditions herein specified, so far as applicable.

b.
If Tenant shall, at the expiration or other termination of this lease without the consent of the Landlord, continue in possession of the Premises, either actually or constructively, then Tenant shall be liable to Landlord for any and all consequential damages sustained by Landlord as a result of such continued possession.


35.
SERVICE OF NOTICES:

a.
Any and all notice and demands by or from Landlord to Tenant, or by or from Tenant to Landlord, required or desired to be given hereunder shall be in writing and shall be validly given or made if served either personally or if deposited in the United States mail, certified or registered, postage prepaid, return receipt requested.  If such notice or demand be served personally, service shall be conclusively deemed made at the time of such personal service.  If such notice or demand be served by registered mail or certified mail in the manner herein provided, service shall be conclusively deemed made forty-eight (48) hours after the deposit thereof in the United States mail addressed to the party to whom such notice or demand is to be given as hereinafter set forth.

b.
Any notice or demand to Landlord shall be addressed to the individual or entity specified above (and at Landlord's option any such notice or demand shall be given to any other persons, firms or corporations designated by Landlord).

c.
Any notice or demand to Tenant shall be addressed to Tenant at the Premises or at the address heretofore noted within or, in the event of assignment, sublease, abandonment or surrender by Tenant, at the last address specified by Tenant according to the provisions hereof.

d.
Any party hereto may change its address for the purpose of receiving notices or demands as herein provided by a written notice given in the manner aforesaid to the other party hereto, which notice of change of address shall not become effective, however, until the actual receipt thereof by the other party.

e.
Notice to Multiple, Corporate, Partnership, Etc., Parties:


In the event there are multiple tenants hereunder, notice to one tenant shall be deemed to be notice to all tenants.  Notice to one partner of a partnership shall be deemed to be notice to all the partners.  Notice to an officer or director or agent of a corporation shall be deemed to be notice to the corporation.

36.
FORCE MAJEURE CLAUSE:

In the event that either party hereto shall be delayed or hindered in or prevented from the performance of any act required hereunder by reason of strikes, lockouts, labor troubles, inability to procure materials, failure of power, restrictive governmental laws or regulations, riots, insurrection, war or other reason for a like nature not the fault of the party delayed in performing work or doing acts required under the terms of this lease, then performance of such act, unless otherwise provided herein, shall be excused for the period of the delay and the period for the performance of such act shall be extended for a period equivalent to the period of such delay.  It is understood, however, that this provision shall not operate to excuse Tenant from the prompt payment of rental or any other payments required by the terms of this lease.  It is also understood that a party's financial inability to perform shall not be deemed to excuse non-performance or delayed performance.

37.         AMERICANS WITH DISABILITIES ACT:  As between Landlord and Tenant, Landlord and Tenant agree as follows:

(a) Landlord shall be responsible that the Common Areas and Structural Portions of the property comply with the requirements of Title III of the Americans with Disabilities Act of 1990 (42 U.S.C. 12181, et seq., The Provisions Governing Public Accommodations and Services Operated by Private Entities), and all regulations promulgated there under, and all amendments, revisions or modifications thereto now or hereafter adopted or in effect in connection therewith (hereinafter collectively referred to as the "ADA"), and Landlord shall take such actions and make such alterations and improvements as are necessary for such compliance.  The cost of which shall be reimbursed to Landlord from the CAM charges. Landlord hereby reserves the right to immediately terminate the Lease in the event that improvements, which in Landlord’s sole opinion are economically unreasonable or physically impracticable, including but not limited to an elevator, are required under ADA as a result of Tenant’s occupancy.

(b) Tenant at its sole cost and expense, shall be responsible that the Premises, all doors including front and rear doors, thresholds, and roll up doors (if any) and all alterations and improvements made by Tenant to the Premises, Tenant’s use and occupancy of the Premises, and Tenant’s performance of its obligations under this Lease, comply with the requirements of the ADA, and Tenant shall take such actions and make such alterations and improvements as are necessary for such compliance; provided, however, that Tenant shall not make any such alterations or improvements except upon Landlord’s prior written consent pursuant to the terms and conditions of this Lease.  If Tenant fails to diligently take such actions or make such alterations or improvements as are necessary for such compliance, Landlord may, but shall not be obligated to, take such actions and make such alterations and improvements and may recover all of the costs and expenses of such actions, alterations and improvements from Tenant as additional rent.

38.
LP GAS TANKS(S): 

Tenant shall, at Tenant’s own expense, maintain, repair, and if necessary, replace any LP gas tanks, gas lines and connections and meters being used to supply Tenant with LP gas even if said lines serves multiple Tenants.  Tenant shall also be responsible for, and hold harmless the Landlord, and Landlord’s managing agent, for any damage or remediation caused by explosions, leaks or any other condition or use of said LP gas tanks.

39.
BROKER’S COMMISSION:

Tenant represents and warrants that there are no other claims for brokerage commissions or finder's fees in connection with Tenant's execution of this lease, and Tenant agrees to indemnify Landlord against, and hold it harmless from, all liability arising from any such claim.
40.
SUBMISSION FOR REVIEW:

The submission of this lease for examination does not constitute a reservation of or option for the Premises and this lease becomes effective as a lease only upon execution in full by all parties and delivery thereof by Landlord to Tenant.

41.
RESERVATION OF LANDLORD:

Landlord reserves the right to place, maintain, repair, replace, renovate, remodel, make additions to, or demolish such utility lines, pipes, tunneling walls, ceilings, floors, public areas, restrooms, elevators, stairs, common areas and the like, in, under, over and upon the Premises as may be reasonably necessary or advisable for the servicing, remodeling, repairing of the Premises or of other portions of the Building of which the Premises are a part.  Landlord further reserves the right to change the name of the Building at Landlord's sole discretion.

42.
PARTIAL INVALIDITY:

If any term, provision, covenant or condition of this lease should be held by a court of competent jurisdiction to be invalid, void or unenforceable, the remainder of this lease shall continue in full force and effect and shall in no way be affected, impaired or invalidated thereby.

43.
TIME OF THE ESSENCE:

Time is of the essence of this lease and all of the terms, provisions, covenants and conditions hereof.

44.
RECORDATION:

This lease shall not be recorded, but the parties shall, at the option of Landlord, execute and deliver a memorandum hereof, in recordable form, sufficient to give constructive notice of the leasehold estate hereby created, and said memorandum may be recorded in the Bureau of Conveyances or filed in the Office of the Assistant Registrar of the Land Court of the State of Hawaii.  If a memorandum of this lease is recorded, Tenant agrees, at Tenant’s expense, once the lease is terminated, to execute a recordable instrument evidencing such termination.  Tenant hereby appoints Landlord as Tenant’s attorney-in-fact for the purpose of executing any memorandum of lease as evidence of the termination of this lease, such appointment being coupled with an interest to be irrevocable and not affected by specific revocation, death, incompetence or other cause.

45.
SUCCESSORS AND ASSIGNS:

All the terms, covenants and conditions of this lease shall inure to the benefit of and be binding upon the successors and assigns of the Landlord and (subject to the restrictions on assignment herein contained) the heirs, executors, administrators, successors and permitted assigns of the Tenant to the same extent as said terms, covenants and conditions inure to the benefit of and are binding upon the Landlord and the Tenant, respectively.

46.
GENERAL:

The necessary grammatical changes required to make the provisions of this lease apply in the plural sense where there is more than one tenant and to either corporations, associations, partnerships, or individuals, males or females, shall in all instances be assumed as though in each case fully expressed.  The word "Premises" shall mean the area specifically described in the demise from the Landlord to the Tenant, except where such meaning would be clearly repugnant to the context.  The laws of the State of Hawaii shall govern the validity, performance and enforcement of this lease.  The captions of the several paragraphs contained herein are for convenience only and do not define, limit, describe or construe the contents of such paragraphs.

47.
GUARANTY OF PERFORMANCE OF TENANT:

In consideration of the execution of this lease by Landlord and the leasing of the demised premises by Landlord to Tenant, each of the parties signing and executing this lease as a guarantor does hereby, jointly with any other guarantor and severally, unconditionally guarantee the full performance of each and every term, covenant, and condition of this lease to be kept and performed by Tenant, and if Tenant shall at any time default in the performance of the terms, covenants, and conditions of this lease, said guarantors will pay to Landlord, upon receipt of a written notice from Landlord of such default, the rent hereunder and all arrearages thereof and all damages that may arise as a consequence of any default by Tenant under this lease.  The guaranty of each guarantor under this Section and the liability of each such guarantor hereunder shall not be subject to any defenses of a guarantor or surety, it being understood, acknowledged, and agreed by each such guarantor that the liability of such guarantor shall be that of a principal obligor and that Landlord shall not be obligated to proceed against Tenant, any other guarantor of the performance of Tenant under this lease, or any other person, before proceeding against such guarantor.  The guaranty of each guarantor shall be a continuing guaranty and the liability of any guarantor shall in no way be affected or diminished by an extension of time, modification, or amendment of this lease, or any bankruptcy, reorganization, or insolvency of Tenant, or any disaffirmance or abandonment by Tenant.

48. CONFIDENTIALITY:

Tenant acknowledges and agrees that the terms of this Lease are confidential and constitute proprietary information of Landlord. Disclosure of the terms could adversely affect the ability of Landlord to negotiate other leases and impair Landlord’s relationship with other tenants. Accordingly, Tenant agrees that it, and its partners, officers, directors, employees and attorneys, shall not intentionally and voluntarily disclose the terms and conditions of this Lease to any other tenant or apparent prospective tenant of the Building, either directly or indirectly, without the prior written consent of Landlord, provided, however that Tenant may disclose the terms to prospective subtenants or assignees under this lease.
49. AIR CONDITIONING:


Tenant shall have the use of Landlord’s existing air-conditioning unit(s), if any, or may install air conditioning units provided that Tenant regularly maintains, repairs, and at Tenant’s option and expense, replaces all unit(s). If Tenant chooses to replace said unit(s), the old existing unit(s) shall be immediately delivered to the Landlord, should Landlord so desire, or properly discarded per the Landlord’s instructions. At the termination of Lease, all air conditioning unit(s) shall be serviced and in working order at Tenant’s expense. All air conditioning shall belong to Landlord and may not be removed at the termination of Lease.
50. BROKERS DISCLAIMER


Prudential Commercial Services Iwado Realty makes no representations or warranties, expressed or implied with respect to the Property, the condition thereof, or any furnishings, equipment, appliances or improvements located or installed therein, and it shall be the Tenant's responsibility to ensure that the Property is adequately zoned and necessary permits, including a Certificate of Occupancy from the County of Maui, have been or may be obtained for the Tenant's intended use of the Property.  It shall be the sole responsibility of the Tenant to ascertain and evaluate the condition and suitability of the demised premises prior to the Tenant’s execution of the lease document.  Under no circumstances shall Prudential Commercial Services Iwado Realty Be liable to any party if the Certificate of Occupancy or the consent of any third party is not properly obtained, it being agreed that the obligation for obtaining all such permits, certificates or consents rests with the Landlord and/or the Tenant.    Prudential Commercial Services Iwado Realty gives no tax or legal advice to either the Landlord or the Tenant concerning the Property or the leasing of the Property. 
51. SQUARE FOOTAGE:

This lease and the price paid for use of this space is based upon fair market value and agreed to by all parties. An approximation of Square Footage is being used by Landlord to ascertain CAM and other net charges. This Square Footage is deemed reliable but may not be accurate, and any actual number does not affect or change any terms of this lease. 

52.
ALTERNATIVE ENERGY:

Should Landlord, at Landlord’s expense, install photovoltaic system(s) and/or any other alternative energy source for the building(s) of the property, Tenant agrees to fully cooperate with Landlord including but not limited to transferring its Maui Electric Company meter to Landlord.  Thereafter, Tenant shall pay to Landlord billed electricity as additional rent. If the Landlord provides said utility services, Tenant shall not pay charges in excess of the cost to purchase services from the public utility.

53.
ENTIRE AGREEMENT:

This Agreement constitutes the entire agreement of Landlord and Tenant and supersedes all oral and written agreements and understandings made and entered into by the parties hereto prior to the date hereof.  Except as herein otherwise provided, no subsequent alteration, amendment, change or addition to this lease shall be binding upon Landlord and Tenant unless reduced to writing and signed by each of them.

LANDLORD:  Landlord                       
       TENANT:  _________________________
By ___________________________

By _________________________________

     Its:

its

GUARANTORS: 
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ABIGAIL PERRIN 
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EXHIBIT A

SITE PLAN
EXHIBIT B

RULES AND REGULATIONS
The following Rules and Regulations are provided in accordance with Paragraph 21 of the lease:

1.
Closing Premises.  Tenant shall see that the Premises are securely locked and will exercise caution to insure that all water faucets and powered equipment are shut off before Tenant or Tenant's employees leave the Building.

2.
Common Rooms.  Rooms and areas used in common by tenants (if more than one) may be subject to additional regulations posted therein.

3.
Dedication, Prevention Of.  Landlord reserves the right to close off any and all of the plazas, promenades and sidewalks of the building for twenty-four (24) hours once every five (5) years or as may be necessary to prevent dedication.

4.
Deliveries.  Only hand trucks equipped with rubber tires and side guards will be permitted in the Building.  All carrying in or out of freight packages or bulky matter of any description must take place only during hours selected by Landlord and then only with prior notice to and approval by Landlord.  No objects beyond the rated capacity of the designated elevator, if any, shall be brought into the Building if elevator movement is necessary.  Landlord shall have the power to prescribe the location of heavy objects and, if considered necessary, means to distribute the weight thereof.  All costs incurred will be for account of Tenant.  Any damage to the Building in moving of any nature will be repaired at Tenant's expense.

5.
Directory.  The Building directory may be provided for displaying the name and location of each tenant.  A reasonable charge will be made for each name added to Tenant's name.  All such additions will require Landlord's prior approval.

6.
Electrical System.  Tenant shall not alter the standard building lighting system nor install any special wiring or abnormal power-consuming equipment without approval of Landlord.  If Tenant is not separately metered, air-conditioning and power use out of normal hours or abnormal consumption thereof is subject to surcharge as provided in the Lease.

7.
Keys and Locks.  No locks other than those provided by Landlord shall be placed on any doors nor shall any changes be made in existing locks nor shall duplicate keys be made.  Cost of replacing locks when all keys are unaccounted for will be charged to Tenant.

8.
Obstruction of Common Areas.  Except as otherwise determined by Landlord, all common areas will be used only for ingress and egress to Tenant's Premises.  Landlord retains the right to control and prevent access on the property by any and all persons other than those persons having a legal right to ingress to and egress from the Premises.  Only authorized employees or agents of Landlord will be permitted in areas housing mechanical or electrical equipment or machinery of any kind.

9.
Repairs and Alterations.  Only contractors authorized by Landlord will be permitted to carry out any repairs or alterations within the Building.

10.
Service Area.  All loading and unloading of goods and all garbage and refuse disposal shall be made only through serviceways provided for such purposes.  No rubbish or debris will be deposited by Tenant in the corridors or loading platform areas.

11.
Service Calls.  The requirements of Tenant will be attended to only upon application to the Landlord or his designated agent.  Building employees will not perform any work outside of regular duties unless  by special instructions from the Building Manager or his authorized assistant.

12.
Signs, Screens and Awnings.  No notice or advertisement visible from the exterior of the building or the Premises will be permitted without prior written approval of Landlord.  all graphics, curtains, blinds, shades or screens, where permitted, shall conform to building standards as specified separately.

13.
Solicitors.  Landlord reserves the right to eject from the Building any solicitors, canvassers or peddlers or any other class of persons who, in the judgment of Landlord, are annoying or interfering with Tenant's or Landlord's operations or who are otherwise undesirable.

14.
Trash.  Tenant shall store all its trash and garbage within the interior of the Premises.  No material shall be placed in trash boxes or receptacles if such material is of such nature as to be in violation of any new law or ordinance governing disposal of same.

15.
Showing Premises.  Landlord may show the Premises to prospective new tenants for a period of one hundred and eighty (180) days prior to the expiration of the lease; provided, however, that during the term of normal occupancy Landlord shall have access to the Premises as provided in Paragraph 29 of the lease.

16.
Violations.  Landlord is not responsible to any tenant for the nonobservance or violation of these regulations by any other tenant.

17.
Washrooms.  The lavatory facilities and other water apparatus, if any, shall not be used for any purpose other than that for which they were constructed.  The expense to repair any breakage, stoppage or damage resulting from the violation of this rule shall be borne by the tenant whose employee(s) or visitors shall have caused it.

18.
Window Displays.  Tenant will not use any method or type of display or window advertising without Landlord's prior approval which shall be given only if the proposals are considered by Landlord to be consistent with the building character.

19.
Parking.  Landlord shall from time to time establish and modify rules governing the operation of all parking areas including controls, maintenance and charges for parking.  Landlord may, at its sole discretion, determine what areas, if any, shall be available for employee parking, how many spaces will be allocated to each tenant and what charges shall be made for employee parking.  Landlord may, at its sole discretion, determine that employees shall park off-site completely in order to make more parking available for the customers of the tenants.

20.
Rules and Regulations.  These rules and regulations have been adopted for the purpose of insuring order and safety in the Building and to maintain the rights of tenants and Landlord.

Pursuant to Paragraph 21 of the Lease, Landlord has the right to modify, supplement or rescind any of these rules.

Tenant shall be liable for injury or damage caused by the infraction of any of the above rules.  Landlord will repair such damage and shall charge the resulting costs to Tenant.  Such costs shall be payable immediately and, if unpaid, shall constitute sums due under Paragraph 8 of the Lease.
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